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Principal Registrar Philippa Lynch 
High Court of Australia, 
Parkes Place  
Canberra ACT 260 
 
via Melbourne Office of the Registry 
Level 17, 305 William St 
Melbourne VIC 3000 
 
Registry@hcourt.gov.au 
 
 
Thursday 12 October 2023 at 11am 
 
 
Dear Principal Registrar, 
 
 
re Thorpe v Commonwealth of Australia & others 
 
 
1. The Service Charter for the Registry expects staff to be honest, ethical and helpful 
https://www.hcourt.gov.au/assets/documents/service_charter.pdf 
 
2.It is now settled law that we all have a duty to stop and prevent genocide.  
 
(Please refer to your copy of the Genocide Convention which I attached to my letter to you 
three working days ago on Monday 9 October, 2023. Can you please confirm in writing 
within a reasonable time— today would be good — that the Court acted on my suggestion 
in my letter that the Genocide Convention be circulated to all Registry staff and High Court 
staff generally— and if not, what other action if any was taken in response to my 
suggestion). 
 
3. I refer to my request for information made yesterday at 1pm to Registry via the Court’s 
Digital Lodgement System (“DLS) on my system-assigned case page as follows: 
 
Enter comments including related case details 
 
1. Query whether to lodge Notice to Attorneys-General of a Constitutional Matter at this 

stage? 
 
2. Query whether appropriate to begin serving said Notice by email… or just wait and until 
originating application and affidavit accepted for filing and further communication from 
Registry? 
 
3.Query whether to lodge application for injunction with supporting affidavit at this stage? 
 
 
4. I confirm that I had all three documents prepared in pdf files ready to insert into DLS 
onscreen lodging “box” and can provide an affidavit from a witness assisting with the 
lodgement.  
 

https://www.hcourt.gov.au/assets/documents/service_charter.pdf
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5. Please forthwith file and issue my application and affidavit lodged Wednesday 11 
October at 1pm and make immediate arrangements to receive, lodge, file and issue as 
appropriate the said other three documents. 
 
6. I attach a copy of my letter this morning to Cth, State and Territory Attorneys-General 
and I will also lodge a formal affidavit of service of the Notice to Attorney-Generals. 
 
7. Please arrange a hearing at the Court in Melbourne with remote-video access to be held 
at 2pm today as a matter of urgency as there is only one working day for the AEC to make 
arrangements should an injunction or indeed the writ be issued. 
 
8. Please note that proceedings in the Federal Court of Australia may be commenced on 
Thursday 12 October 2023 seeking an urgent ex parte injunction against the 
Commonwealth of Australia and others including yourself and Deputy Registrar S Young:  
 
A. s 268(4)(5), Criminal Code Act 1995 (Cth),  
 
B. Racial Discrimination Act 1975 (Cth),  
 
C. Equal Opportunity Act 2010 (Vic) 
 
 
 
Robert Thorpe 
 
21 Smith St, 
Fitzroy VIC 3065 
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DATE:        Thursday 12 October 2023 at 11am 
 
TO:             Attorneys-General of the Commonwealth, States and Territories via email* 
 
FROM:        Robert Thorpe 
 
RE:              Thorpe v Cth, AEC & Ors, HCA M?23 
 
 
                   1. Notice of a Constitutional Matter, 11 October 2023,  
                 
                   2. Summons for interlocutory injunction, 11 October 2023 
 
 
_______________________________________________________________________ 
 
 
In the normal course it is expected and anticipated that a hearing in this matter will occur 
some time on Thursday 12 October or Friday 13 October 2023, probably by remote video 
arrangements for the sitting. 
 
Proceedings against the Commonwealth of Australia, the Australian Electoral Commission 
And Others were lodged at the Melbourne office of Registry on Monday 9 October 2023 
(as amended by further lodgement on Wednesday 11 October) seeking to stop the 
referendum on Saturday 14 October 2023 for the Constitution Alteration (Aboriginal and 
Torres Strait Islander Voice) Bill 2023 (Cth). 
 
Copies are attached of all documents lodged in this matter — please refer to the index of 
documents set out on page 3. 
 
Proceedings in the Federal Court of Australia may be commenced on Thursday 12 
October  2023 seeking an urgent ex parte injunction against the Commonwealth of 
Australia and others:  
 
A. s 268(4)(5), Criminal Code Act 1995 (Cth),  
 
B. Racial Discrimination Act 1975 (Cth),  
 
C. Equal Opportunity Act 2010 (Vic). 
 
 
[signed: Robert Thorpe] 
…………………………. 
 
 
________________________________________________________________________ 
* 
Mark Dreyfus, Attorney-General of Australia via AGS Katrina.Close@ags.gov.au 
 
Jaclyn Symes, Attorney-General of Victoria via VGS enquiries@vgso.vic.gov.au 

Guy Barnett, Attorney-General of Tasmania solicitor.general@justice.tas.gov.au 

mailto:enquiries@vgso.vic.gov.au
mailto:solicitor.general@justice.tas.gov.au
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Kyam Maher, Attorney-General of South Australia  cso-reception@sa.gov.au 

Shane Rattenbury, Attorney-General of the Australian Capital Territory actgso@act.gov.au 

Chanston Paech, Attorney-General of the Northern Territory 

LegalServices.SFNT@nt.gov.au 

Michael Daly, Attorney-General of New South Wales  crownsol@cso.nsw.gov.au 

Yvette D’Ath, Attorney-General of Queensland crownlaw@qld.gov.au 

 

John Quigley, Attorney-General of Western Australia sso@sso.wa.gov.au 

  

mailto:cso-reception@sa.gov.au
mailto:actgso@act.gov.au
mailto:LegalServices.SFNT@nt.gov.au
mailto:crownlaw@qld.gov.au
mailto:sso@sso.wa.gov.au
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THORPE V AUSTRALIA 

Robert Thorpe v Commonwealth of Australia, Australian Electoral Commission and others 

High Court of Australia 

Melbourne office of the Registry 

Number M ? of 2023 

________________________________________________________________________ 

INDEX OF DOCUMENTS 

________________________________________________________________________ 

 

Robert Thorpe, Plaintiff 

First Defendant: Tom Rogers, Electoral Commissioner 

Second Defendant: Australia Electoral Commission 

Third Defendant: Commonwealth of Australia 

 

Lodged Wednesday 11 October 2023, 1pm: 

 

1. Application for a Writ of Prohibition, HCA M?23, 

2. Supporting Affidavit of Robert Thorpe 

Presented for lodgement, same date and time: 

3. Notice of a Constitutional Matter 

4. Application for interlocutory injunction 

5. Affidavit of Robert Thorpe 
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Robert Thorpe: Plaintiff 

First Defendant: Commonwealth of Australia 

Second Defendant: Australian Electoral Commission 

Third Defendant: Mark Dreyfus, Attorney-General of Australia 

Fourth Defendant: Penny Wong, Foreign Minister of Australia 

Fifth Defendant: Jesse Clark, General Counsel (International Law), Attorney-General’s 

Department 

Sixth Defendant: Gregory French, Ambassador of Australia to the Kingdom of the 

Netherlands 

Seventh Defendant: Stephen Donaghue, Solicitor-General of Australia 

 

Lodged Monday 9 October 2023 at 1pm: 

 

1. Application for Constitutional Writ to stop or pause election. 
 
2. Annexure to Writ of legislative provisions. 
 
3. Notice to Attorneys-General of a Constitutional Matter. 
 
4. Affidavit of Robert Thorpe, 9 September 2023. 
 
5. Exhibit RT 1— Australia on genocide, 2022-3, in Ukraine v Russia, ICJ. 
 
6.  Exhibit RT 2— Australian recognition of genocide, 15 September 2023. 
 
7.  Exhibit RT 4— Australian Parliament, Senator Thorpe’s Bill for UNDRIP Act, 2022. 
 
8.  Exhibit RT 5— ICC Prosecutor re genocide investigation/prosecution: WINDSOR, C. 
 
9.  Exhibit RT 5— Request to UN Member States to take Australia to ICJ re genocide. 
 
10. Exhibit RT 6— Letter to Principal Registrar of High Court of Australia, 9 September. 
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IN THE HIGH COURT OF AUSTRALIA  

MELBOURNE OFFICE OF REGISTRY  

 

BETWEEN:  

                                                                        

ROBERT THORPE  

Plaintiff 

 

and  

 

TOM ROGERS, ELECTORAL COMMISSIONER 

First Defendant 

 

AUSTRALIAN ELECTORAL COMMISSION 

Second Defendant 

 

COMMONWEALTH OF AUSTRALIA 

Third Defendant 

 

 

APPLICATION FOR A CONSTITUTIONAL OR OTHER WRIT  

 

The plaintiff applies for the relief set out in Part I below on the grounds set out in Part II below  
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Part I:  

 

An order that a writ of prohibition be issued  directed to Tom Rogers, Electoral Commissioner, 

prohibiting him from further proceeding with the referendum on Saturday 14 October for the 

Constitution Alteration (Aboriginal and Torres Strait Islander Voice) Bill 2023 (Cth) [“the Voice 

Bill’] 

 

 

Part II  

 

The Voice Bill is beyond the legislative power of Parliament in the Constitution Act 1901. 

 

The proposed Constitutional Alteration is beyond the power of the Australian people voting in a 

referendum. 

 

The Voice Bill is invalid and the process of alteration is invalid. 

 

 

 

Part III 

 

The application should not be remitted to another Court because it involves a matter arising under a 

treaty and the interpretation of the Constitution. 

 

 

Part IV 

 

A referendum question and proposed alteration were announced on 23 March 2023 by Prime 

Minister Anthony Albanese.  

 

 

https://en.wikipedia.org/wiki/Anthony_Albanese
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The referendum will formally decide on the passage of the Constitution Alteration (Aboriginal and 

Torres Strait Islander Voice) Bill 2023 (Cth), which was tabled in federal parliament on 30 March 

2023 by Attorney-General Mark Dreyfus.  

 

The Bill was passed by the House of Representatives on 31 May 2023 and by the Senate on 19 June 

2023.  

 

The referendum date of Saturday 14 October was announced by Mr Albanese on 30 August 2023.  

On 11 September 2023, Governor-General David Hurley formally triggered the holding of the 

referendum by issuing writs to the Australian Electoral Commission. 

 

 

 

Part V 

 

A brief statement of the Plaintiff’s argument. 

 

 

A.  As of 30 September 2022, or 20 September 2023 at the latest, it is now clearly settled law in 

every country that: 

 

1. Genocide is now undeniably the gravest crime in every country. 

 

2. No country can ever abolish the criminal offence of genocide. 

 

3. Every country now undeniably has a right and a duty forever to prevent and punish the crime of 

genocide— and no country can abolish this right and this duty to prevent and punish genocide. 

 

4. Every person in every country now undeniably has a right always to live free of genocide— and 

this right can never be abolished by any country. 

 

 

B. In Australia right now, it is clearly settled law that: 

 

1. Genocide is undeniably a crime here: and  

https://en.wikipedia.org/wiki/Table_(parliamentary_procedure)
https://en.wikipedia.org/wiki/Mark_Dreyfus
https://en.wikipedia.org/wiki/Bill_(law)
https://en.wikipedia.org/wiki/Australian_House_of_Representatives
https://en.wikipedia.org/wiki/Australian_Senate
https://en.wikipedia.org/wiki/David_Hurley
https://en.wikipedia.org/wiki/Writ
https://en.wikipedia.org/wiki/Australian_Electoral_Commission
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2. Australia can never abolish the criminal offence of genocide; and 

3. Australia undeniably has a right and duty forever to prevent and punish the crime of genocide; 

and 

4. Australia can not abolish this right and duty to prevent genocide; and 

5. Every person in Australia always has a right to live free of genocide and Australia can never 

abolish this right. 

 

C.  The other rules for governing Australia are set out in the Constitution Act 1901 and it is open to 

the citizens of Australia pursuant to the provisions of this Act to alter the Constitution by voting at a 

referendum. 

 

D. Insofar as the Constitution Act can never be amended to abolish either 

1. the criminal offence of genocide, or 

2. the right and duty of Australia to prevent and punish the crime of genocide, or 

3. the right of every person in Australia to live free of genocide. 

 

then those three principles of law can be said to be embedded in Australia’s Constitution Act 

1901—and not just embedded but permanently embedded beyond any alteration or amendment. 

(They are the bedrock which underlie every country’s rules for governing— a permanent bedrock, 

unchanging and unchangeable. Every country, including Australia). 

 

 

E. It has been internationally recognised since 1949 (but in Australian courts only since 2017) that  

 

1. the criminal offence of genocide is constituted by, inter alia, causing serious mental harm to a 

group with the intent to destroy the group in whole or in part; and 

 

2. this criminal offence also includes attempted genocide, complicity in genocide and conspiracy to 

commit genocide. 

 

F. For this next part of the argument the plaintiff needs to refers to the truth-telling of First Peoples 

as set out in paragraph 8 of my Affidavit affirmed 11 October 2023. 

 

 

E. Now, examining the content of the Voice Bill it is immediately apparent that: 
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1. The Sovereignty of First Peoples is still denied by Australia— one more act/Act causing serious 

mental harm. 

 

2. Not only that, but instead of acknowledging and recognising rights to First Peoples the Voice 

Bill commits to forming a mere advisory committee of a few selected First Peoples who the 

government can call on if and when it pleases. This committee has no legally-enforceable rights 

to speak to Australia and Australia has no legally-enforceable duty to listen. So, a further denial 

of First Peoples Sovereignty. 

 

3. Not only that, but Australia will absorb First Peoples in a token and powerless place in the 

Constitution Act with the weasel word “recognise”. So, once again, a denial of Sovereignty. 

 

 

F. First Peoples analyse the Voice Bill like this: 

 

1. It denies First Peoples Sovereignty because there is still no treaty. 

 

2. It doesn’t recognise any right to be listened to and have action taken. 

 

3. It doesn’t recognise any right to treaty but just to be assimilated in racist genocidal rules for 

governing. 

 

4. But it does “cause serious mental harm” to First Peoples “with the intent to destroy” First 

Peoples “in whole or in part”. 

 

 

G. This alteration to the Constitution then, when viewed through the lens of the three genocide 

principles embedded under the Constitution Act itself (as set out in paragraph D above),  

constitutes: 

 

1. the criminal offence of genocide— including attempted genocide, complicity in genocide and 

conspiracy to commit genocide (see paragraph E above)— by causing serious mental harm to 

First Peoples with intent to destroy First Peoples (whilst claiming to do the opposite!); 
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2. a clear breach by Australia of its duty to prevent genocide to First Peoples; and 

 

3. a denial of the right of everyone of the First Peoples in Australia to live free of genocide. 

 

 

H. Thus the Parliament has no legislative power to pass a Bill that conflicts with the genocide 

principles set out in paragraph D and paragraph E above and applied in paragraph G above. 

 

 

J. Further, the cohort of Australian citizens over the age of 18 years has no amending power to enact 

by vote a Bill/Act that likewise conflicts with the genocide principles set out in paragraph D and 

paragraph E above and applied in paragraph G above. 

 

 

 

 

 

 

Part VI: [Any reasons why an order for costs should not be made in favour of the defendant in the 

event that the application is refused.]  

 

The Plaintiff is an indigent indigene.  

 

The Plaintiff’s only asset is a current Health Care Card used to make an Application for Exemption 

from Paying Filing and Hearing Fees. 

 

The First Defendants has incurred no costs or out of pocket expenses personally and continues to 

enjoy an above-average salary as a high-level officer of the Second and Third Defendants (which 

entity is a self-described model litigant). 

 

There is a public interest in stopping and preventing genocide and the Plaintiff, like everyone, 

including the Defendants has a right and a legal duty to stop and prevent genocide, especially 

genocide against First Peoples. 

 

It is unconscionable for the Defendants to ask for costs. 
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Part VII: [A list of authorities on which the plaintiff relies, identifying the paragraphs at which the 

relevant passages appear.] 

 

Thorpe v Commonwealth of Australia [No. 3][1997] HCA 21 at 21 

Nulyarimma,/Coe/Craigie/Thorpe/Trevorrow/Watson/Buzzaccott [1998] ACTSC 136 at 136 

Thorpe v Kennett [1999] VSC 442 at 442 

 

Part VIII: [The particular constitutional provisions, statutes and statutory provisions applicable to 

the questions the subject of the application set out verbatim—attached as an annexure.]  

 

 

 

Dated 11th October 2023  

 

………………….. Robert Thorpe 

 

 

To:  

 

Tom Rogers, Electoral Commissioner 

First Defendant 

(Legal Rep Australian Government Solicitor) 

 

Australian Electoral Commission 

Second Defendant 

(Legal Rep Australian Government Solicitor) 

 

Commonwealth of Australia 
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Third Defendant 

(Legal Rep Australian Government Solicitor) 

 

Australian Government Solicitor 

Level 34, 600 Bourke St 

Melbourne VIC 3000 

 

 

TAKE NOTICE: Before taking any step in the proceeding you must, within 14 DAYS from service 

of this application enter an appearance and serve a copy on the plaintiff. 

 

The plaintiff is self-represented.  
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ANNEXURE 

to application of Robert Thorpe,  

Thorpe v Rogers, 11 October 2022 

 

 

 

PLAINTIFF’S LEGISLATIVE PROVISION 

 

 

__________________________________________________________________________ 

 

                                                       INDEX 

 

 

 

Criminal Code Act 19995  Schedule— The Criminal Code. 

 

 

1.   Section 268.3  Genocide by killing                                                                             10 

 

2.   Section 268.4  Genocide by causing serious bodily or mental harm                          10 

 

3.   Section 268.5   Genocide by deliberately inflicting conditions of life                        10  

      calculated to bring about physical destruction 

 

4.   Section 268.6  Genocide by imposing measures intended to prevent births                11 

 

5.   Section 268.7  Genocide by forcibly transferring children                                          11 

 

__________________________________________________________________________ 

 

 

 



  16 

 

268.3   Genocide by killing 

 

                   A person (the perpetrator ) commits an offence if: 

                     (a)  the perpetrator causes the death of one or more persons; and 

                     (b)  the person or persons belong to a particular national, ethnical, racial or religious 

group; and 

                     (c)  the perpetrator intends to destroy, in whole or in part, that national, ethnical, racial 

or religious group, as such. 

Penalty:  Imprisonment for life. 

 

 

268.4   Genocide by causing serious bodily or mental harm 

 

             (1)  A person (the perpetrator ) commits an offence if: 

                     (a)  the perpetrator causes serious bodily or mental harm to one or more persons; and 

                     (b)  the person or persons belong to a particular national, ethnical, racial or religious 

group; and 

                     (c)  the perpetrator intends to destroy, in whole or in part, that national, ethnical, racial 

or religious group, as such. 

Penalty:  Imprisonment for life. 

             (2)  In subsection (1): 

"causes serious bodily or mental harm" includes, but is not restricted to, commits acts of torture, 

rape, sexual violence or inhuman or degrading treatment. 

 

 

268.5   Genocide by deliberately inflicting conditions of life calculated to bring about physical 

destruction 

 

             (1)  A person (the perpetrator ) commits an offence if: 

                     (a)  the perpetrator inflicts certain conditions of life upon one or more persons; and 
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                     (b)  the person or persons belong to a particular national, ethnical, racial or religious 

group; and 

                     (c)  the perpetrator intends to destroy, in whole or in part, that national, ethnical, racial 

or religious group, as such; and 

                     (d)  the conditions of life are intended to bring about the physical destruction of that 

group, in whole or in part. 

Penalty:  Imprisonment for life. 

             (2)  In subsection (1): 

"conditions of life" includes, but is not restricted to, intentional deprivation of resources 

indispensable for survival, such as deprivation of food or medical services, or systematic expulsion 

from homes. 

 

 

268.6   Genocide by imposing measures intended to prevent births 

                   A person (the perpetrator ) commits an offence if: 

                     (a)  the perpetrator imposes certain measures upon one or more persons; and 

                     (b)  the person or persons belong to a particular national, ethnical, racial or religious 

group; and 

                     (c)  the perpetrator intends to destroy, in whole or in part, that national, ethnical, racial 

or religious group, as such; and 

                     (d)  the measures imposed are intended to prevent births within that group. 

Penalty:  Imprisonment for life. 

 

 

 

268.7   Genocide by forcibly transferring children 

 

             (1)  A person (the perpetrator ) commits an offence if: 

                     (a)  the perpetrator forcibly transfers one or more persons; and 

                     (b)  the person or persons belong to a particular national, ethnical, racial or religious 

group; and 
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                     (c)  the perpetrator intends to destroy, in whole or in part, that national, ethnical, racial 

or religious group, as such; and 

                     (d)  the transfer is from that group to another national, ethnical, racial or religious 

group; and 

                     (e)  the person or persons are under the age of 18 years; and 

                      (f)  the perpetrator knows that, or is reckless as to whether, the person or persons are 

under that age. 

Penalty:  Imprisonment for life. 

             (2)  In subsection (1): 

"forcibly transfers one or more persons" includes transfers one or more persons: 

                     (a)  by threat of force or coercion (such as that caused by fear of violence, duress, 

detention, psychological oppression or abuse of power) against the person or persons or against 

another person; or 

                     (b)  by taking advantage of a coercive environment. 
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IN THE HIGH COURT OF AUSTRALIA  

MELBOURNE OFFICE OF REGISTRY  

 

BETWEEN:  

                                                                        

ROBERT THORPE  

Plaintiff 

 

and  

 

TOM ROGERS, ELECTORAL COMMISSIONER 

First Defendant 

 

AUSTRALIAN ELECTORAL COMMISSION 

Second Defendant 

 

COMMONWEALTH OF AUSTRALIA 

Third Defendant 

 

AFFIDAVIT OF ROBERT ALAN THORPE 

 

Affirmed 11 October 2023 
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I, Robert Alan Thorpe, of Bunjil’s Fire, Radio 3CR, 21 Smith St, Fitzroy VIC 3065, community 

radio host, affirm and say as follows: 

 

FIRST PEOPLES 

 

1. I am Djuran Bunjilene, land under Booran and land under Bunjil, my totems are the Pelican 

(Booran) and the Eagle (Bunjil); and I have family connections to many mobs across this island 

continent now known as “Australia”. 

 

 

THE FACTUAL BACKGROUND TO THE APPLICATION 

 

2. A referendum question and proposed alteration were announced on 23 March 2023 by Prime 

Minister Anthony Albanese.  

 

 

3. The referendum will formally decide on the passage of the Constitution Alteration (Aboriginal 

and Torres Strait Islander Voice) Bill 2023 (Cth), which was tabled in federal parliament on 30 

March 2023 by Attorney-General Mark Dreyfus.  

 

4. The Bill was passed by the House of Representatives on 31 May 2023 and by the Senate on 19 

June 2023.  

 

5. The referendum date of Saturday 14 October was announced by Mr Albanese on 30 August 

2023.  

 

6. On 11 September 2023, Governor-General David Hurley formally triggered the holding of the 

referendum by issuing writs to the Australian Electoral Commission. 

7. The First Defendant, Tom Rogers, is the Electoral Commissioner and is in charge of the 

Australian Electoral Commission of the Commonwealth of Australia. which is conducting the 

referendum election to be held this Saturday 14 October 2023. 

 

https://en.wikipedia.org/wiki/Anthony_Albanese
https://en.wikipedia.org/wiki/Table_(parliamentary_procedure)
https://en.wikipedia.org/wiki/Mark_Dreyfus
https://en.wikipedia.org/wiki/Bill_(law)
https://en.wikipedia.org/wiki/Australian_House_of_Representatives
https://en.wikipedia.org/wiki/Australian_Senate
https://en.wikipedia.org/wiki/David_Hurley
https://en.wikipedia.org/wiki/Writ
https://en.wikipedia.org/wiki/Australian_Electoral_Commission
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8. I refer to paragraph F of Part V of my Application herewith where I say “For this next part of the 

argument the plaintiff needs to refers to the truth-telling of First Peoples (as set out in paragraph 8 

of my Affidavit affirmed 11 October 2023 herewith)”. First Peoples say: 

 

____________________________________________________________________________ 

 

1. Australia has at all material times undeniably refused to acknowledge the unceded 

Soverereignty of any First Peoples.  

 

2. Australia has undeniably continued and continues in a well-documented and premeditated plan 

to deny and destroy the Sovereignty of every First Peoples.  

 

3. The Mabo case may have abolished the genocidal colonial lie that Australia was “terra 

nullius” but it reinforced the equally genocidal fiction that the First Peoples had no 

Sovereignty (“sovereignty nullius”?) 

 

4.  Many Australian citizens holding high office, past and present, in the three branches of 

government set out in the Constitution Act— legislative, executive and judicial—have conspired to 

continue the denial of all First Peoples unceded Sovereignty. Many more have been and continue to 

be accomplices to this denial of Sovereignty. 

 

5. Most if not all Australian citizens are beneficiaries of the invasion and occupation of First 

Peoples lands and the purported usurpation of First Peoples law and Sovereignty. 

 

6. The continuing denial of First Peoples Sovereignty has caused and is causing serious mental 

harm to each and every First Peoples, who have survived generations of   

A. killing (including massacres and mass poisoning),  

B. removal from their country (with which they have such deep and ancient and sacred 

relationship),  

C. removal of their children, and  

D. having such conditions of life imposed on them that it destroyed each First People in whole or 

in part. 

 

7. Each of these four crimes in paragraph 6 above constituted acts of genocide but were not 

recognised by courts in Australia as crimes until 2017— and even now in 2023 Australian courts do 
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not have to recognise that the denial of First Peoples Sovereignty constitutes the genocidal “intent 

to destroy”. 

 

8. The Criminal Code was changed in 2017 to add  new offences of “War Crimes”— while 

Australia has kept silent about the undeclared war on First Peoples at least it has quietly admitted 

the acts of genocide are generally classed as war crimes. 

 

 

8. Given the generations of unacknowledged genocide First Peoples have endured and somehow 

still survive, it doesn’t take much to trigger serious mental harm in many First Peoples. 

 

 

9. Australia has never sought the consent of any First Peoples to occupy their Lands and usurp 

their Laws and is the only first world nation never to have had a treaty process. 

 

10. Australia has also refused to enact the UN Declaration on the Rights of Indigenous Peoples and 

implement the reccommendations of the Royal Commission into Aboriginal Deaths in Custody and 

the Bringing Them Home Report (commission into removal of Aboriginal Children). 

___________________________________________________________________________ 

 

9. I also refer to the Written Observations of Australia, 30 September 2022, filed in the International 

Court of Justice in the genocide case of Ukraine v Russian Federation— accessed and downloaded 

on 10 October 2023 from  

https://www.icj-cij.org/sites/default/files/case-related/182/182-20220930-WRI-01-00-EN.pdf 

October 2023. 

 

10.. Please note the paragraphs numbered 21, 22, 26, 28-33, 35, 37, 38-44, 48-51, 54-55. 

 

11. I also refer to the Verbatim Record of Australia’s oral submissions in that same case at the 

hearing on 20 September 2023 at pages 38-42 are also on the Court’s website at  

https://www.icj-cij.org/sites/default/files/case-related/182/182-20230920-ora-01-00-bi.pdf. 

 

 

AFFIRMED by the deponent  

at Melbourne in the State of  

https://www.icj-cij.org/sites/default/files/case-related/182/182-20220930-WRI-01-00-EN.pdf
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Victoria on Wednesday 11 October 2023. 

 

Before me: 

 

…………………………….. 
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IN THE HIGH COURT OF AUSTRALIA  

MELBOURNE OFFICE OF REGISTRY  

 

BETWEEN:  

                                                                        

ROBERT THORPE  

Plaintiff 

 

and  

 

TOM ROGERS, ELECTORAL COMMISSIONER 

First Defendant 

 

AUSTRALIAN ELECTORAL COMMISSION 

Second Defendant 

 

COMMONWEALTH OF AUSTRALIA 

Third Defendant 

 

 

NOTICE OF A CONSTITUTIONAL MATTER  
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1. The plaintiff gives notice that this proceeding involves a matter arising out of the Constitution 

or involving its interpretation within the meaning of Section 78B of the Judiciary Act 1903.  

 

Insofar as the Constitution Act can never be amended to abolish either 

 

1. the criminal offence of genocide, or 

 

2. the right and duty of Australia to prevent and punish the crime of genocide, or 

 

3. the right of every person in Australia to live free of genocide 

 

then those three principles of law can be said to be embedded in Australia’s Constitution Act 

1901—and not just embedded but permanently embedded beyond any alteration or amendment. 

They are the bedrock which underlie every country’s rules for governing— a permanent bedrock, 

unchanging and unchangeable— including and especially Australia. 

 

Insofar as the the Constitution Alteration (Aboriginal and Torres Strait Islander Voice) Bill 2023 

(Cth) [“The Voice Bill”] conflicts with the above-described genocide protections now recognised as 

permanently embedded in the Constitution Act 1901 it is beyond both the legislative power of 

Parliament in the Constitution Act 1901.  

 

The proposed Constitutional Alteration conflicts with said genocide protection and is beyond the 

power of the Australian people voting in a referendum. 

 

The Voice Bill is invalid and the process of alteration is invalid.  

 

 

 

 

2.  [State the facts showing the matter is one to which Section 78B of the Judiciary Act 1903 

applies.]  
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The plaintiff has applied for an order that a  writ of prohibition be issued by the Court directed to 

Tom Rogers, Electoral Commissioner, prohibiting him from further proceeding with the referendum 

on Saturday 14 October for the Constitution Alteration (Aboriginal and Torres Strait Islander 

Voice) 

 

The plaintiff contends that upon examining the content of the Voice Bill it is immediately apparent 

that: 

 

1. The Sovereignty of First Peoples is still denied by Australia— one more act/Act causing serious 

mental harm. 

 

2. Not only that, but instead of acknowledging and recognising rights to First Peoples the Voice 

Bill commits to forming a mere advisory committee of a few selected First Peoples who the 

government can call on if and when it pleases. This committee has no legally-enforceable rights 

to speak to Australia and Australia has no legally-enforceable duty to listen. So, a further denial 

of First Peoples Sovereignty. 

 

3. Not only that, but Australia will absorb First Peoples in a token and powerless place in the 

Constitution Act with the weasel word “recognise”. So, once again, a denial of Sovereignty. 

 

 

The Plaintiff contends that the Voice Bill thus constitutes: 

 

1. the criminal offence of genocide— including attempted genocide, complicity in genocide and 

conspiracy to commit genocide (see paragraph E above)— by causing serious mental harm to 

First Peoples with intent to destroy First Peoples (whilst claiming to do the opposite!); 

 

2. a clear breach by Australia of its duty to prevent genocide to First Peoples; and 

 

3. a denial of the right of everyone of the First Peoples in Australia to live free of genocide 

 

The Plaintiff then relies on the propositions set out in Part 1 above  arising out of the Constitution 

and involving its interpretation in order to show the Voice Bill is invalid. 
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Dated 11 October 2023  

 

........................ Robert Thorpe 

 

To:  

 

Tom Rogers 

First Defendant 

(Legal Rep Australian Government Solicitor 

 

Australian Electoral Commission 

Second Defendant 

(Legal Rep Australian Government Solicitor) 

 

Commonwealth of Australia 

(Legal Rep Australian Government Solicitor) 

 

Address: Australian Government Solicitor 

Level 34, 600 Bourke St 

Melbourne VIC 3000 
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Mark Dreyfus 

Attorney-General of Australia 

Parliament House 

Canberra ACT 2600 

 

Jaclyn Symes 

Attorney-General of Victoria 

Level 26 

121 Exhibition Street 

Melbourne VIC 3000 

 

Guy Barnett 

Attorney-General of Tasmania 

Executive Building 

15 Murray St  

Hobart TAS 7000 

 

Kyam Maher 

Attorney-General of South Australia 

10 Franklin St, Adelaide SA 5000 

 

Shane Rattenbury 

Attorney-General of the Australian Capital Territory 

 3/5 National Circuit, Barton ACT 2600 
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Chanston Paech 

Attorney-General of the Northern Territory 

Parliament House 

Darwin NT 0800 

 

Michael Daly 

Attorney-General of New South Wales 

160 Marsden Street Parramatta, NSW 2150 

 

 

Yvette D’Ath 

 

Attorney-General of Queensland 

State Law Building,  

 

50/50 Ann St, Brisbane City QLD 4000 

 

John Quigley 

Attorney-General of Western Australia 

11th Floor Dumas House 

2 Havelock St 

West Perth WA 6005 
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IN THE HIGH COURT OF AUSTRALIA  

MELBOURNE OFFICE OF REGISTRY  

 

BETWEEN:  

                                                                        

ROBERT THORPE  

Plaintiff 

 

and  

 

TOM ROGERS, ELECTORAL COMMISSIONER 

First Defendant 

 

AUSTRALIAN ELECTORAL COMMISSION 

Second Defendant 

 

COMMONWEALTH OF AUSTRALIA 

Third Defendant 

 

APPLICATION OF ROBERT THORPE 

 

To:  
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Tom Rogers, Electoral Commissioner 

First Defendant 

(Legal Rep Australian Government Solicitor) 

 

Australian Electoral Commission 

Second Defendant 

(Legal Rep Australian Government Solicitor) 

 

Commonwealth of Australia 

Third Defendant 

(Legal Rep Australian Government Solicitor) 

 

Australian Government Solicitor 

Level 34, 600 Bourke St 

Melbourne VIC 3000 

 

The plaintiff makes application for the following orders: 

1. Time be abridged and personal service dispensed with. 

2. An injunction is hereby granted to the plaintiff enjoying the first defendant to cease all voting 

and refrain from taking any further steps in the election on Saturday 14 May 2023 for the 

Constitution Alteration (Aboriginal and Torres Strait Islander Voice) Bill 2023 (Cth) 

3. The defendants be restrained forthwith from taking any further steps in the voting process. 

 

The plaintiff relies on the affidavit of Robert Thorpe affirmed on Wednesday 11 October 2023 in 

support of the application, 

 

Dated 11October 2023 
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…………………………… 

Robert Thorpe 
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IN THE HIGH COURT OF AUSTRALIA  

MELBOURNE OFFICE OF REGISTRY  

 

BETWEEN:  

                                                                        

ROBERT THORPE  

Plaintiff 

 

and  

 

TOM ROGERS, ELECTORAL COMMISSIONER 

First Defendant 

 

AUSTRALIAN ELECTORAL COMMISSION 

Second Defendant 

 

COMMONWEALTH OF AUSTRALIA 

Third Defendant 

 

AFFIDAVIT OF ROBERT ALAN THORPE 

 

Affirmed 11 October 2023 
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1. By application issued on 11 October 2023 I sought an order for a writ of prohibition directed to 

Tom Rogers, Electoral Commissioner, to cease all steps for the referendum on Saturday 14 

October for the Constitution Alteration (Aboriginal and Torres Strait Islander Voice) Bill 2023 

(Cth). 

 

2. I now seek an injunction restraining the defendants from taking any further steps in that electoral 

process until my application for the said writ be heard and determined. 

 

3. I have served and filed a notice of a constitutional matter to the Commonwealth, State and 

Territories Attorney-Generals. 

 

 

 

 

AFFIRMED by the deponent  

at Melbourne in the State of  

Victoria on Wednesday 11 October 2023. 

 

Before me: 

 

…………………………….. 

 


