
IN THE HIGH COURTOF AUSTRALIA

MELBOURNEOFFICE OF REGISTRY

» BETWEEN:

ROBERT THORPE

Plaintiff

and

TOM ROGERS, ELECTORAL COMMISSIONER

First Defendant

AUSTRALIAN ELECTORAL COMMISSION

Second Defendant

Pursuant to Rule 8.07.2 of the High Co.07. : Ul.
Rules 2004 | direct the Registrar to "

refuse to issue orfile this cocument withoutCOMMONWEALTH OF AUSTRALIA the leave of a Justice first had and obtainedby the party seeking to issue orfile it,
reey—py

ChiefJusticeofthéHighCourtofAustralia"
Dated /2. of Sce%ote 20 22

   

  

Third Defendant

APPLICATION FOR A CONSTITUTIONAL OR OTHER WRIT



 

The plaintiff applies for the relief set out in Part I belowon the groundsset out in Part II below

Part I:

An order that a writ of prohibition be issued directed to Tom Rogers, Electoral Commissioner,

prohibiting him from further proceeding with the referendum on Saturday 14 Octoberfor the

Constitution Alteration (Aboriginal and Torres Strait Islander Voice) Bill 2023 (Cth)[“the Voice

" Bill’]

Part I

The Voice Bill is beyondthe legislative power of Parliament in the Constitution Act 1901.

The proposed Constitutional Alteration is beyond the powerofthe Australian people voting in a

referendum.

The Voice Bill is invalid and the processof alteration is invalid.

Part Ill

Sah

_The-application should not be.remitted to another Court because it involves a matter arising under a

“treaty and the interpretation of the-Constitution.

PartIV

A referendum question and proposed alteration were announced on 23 March 2023 by Prime

Minister Anthony Albanese.



The referendum will formally decide on the passage of the Constitution Alteration (Aboriginal and

Torres Strait Islander Voice) Bill 2023 (Cth), which wastabled in federal parliament on 30 March

2023 by Attorney-General Mark Dreyfus.

The Bill was passed by the House of Representatives on 31 May 2023 and by the Senate on 19 June

2023.

The referendum date of Saturday 14 October was announced by Mr Albanese on 30 August 2023.

On 11 September 2023, Governor-General David Hurley formally triggered the holding of the

referendum by issuing writs to the Australian Electoral Commission.

Part V

A brief statementof the Plaintiff"s argument.

A. Asof 30 September 2022, or 20 September 2023 at thelatest, it is now clearly settled law in

every country that:

i. Genocide is now undeniably the gravest crime in every country.

2. No country can ever abolish the criminal offence of genocide.

3. Every country nowundeniably has a right and a duty forever to prevent and punish the crime of

genocide— and no countrycan abolish this right and this duty to prevent and punish genocide.

4, Every person in every country nowundeniablyhas a right alwaysto live free of genocide— and

, this right can never be abolished by any country.



 

 

B. In Australia right now,it is clearly settled law that:

1. Genocide is undeniablya crime here: and

2. Australia can never abolish the criminal offence of genocide; and

Australia undeniably hasa right and duty forever to prevent and punish the crime of genocide;a
d

and

4. Australia can not abolishthis right and duty to prevent genocide; and

5. Every person in Australia always has a right to live free of genocide and Australia can never

abolish this right.

C. The otherrules for governing Australia are set out in the Constitution Act 1901 andit is open to

the citizens ofAustralia pursuant to the provisions of this Act to alter the Constitution by voting at a

referendum.

D.Insofar as the Constitution Act can never be amendedto abolish either

1. the criminal offence of genocide, or

2. the right and duty ofAustralia to prevent and punish the crime of genocide, or

o
o the right of every person in Australia to live free of genocide.

then those three principles of law can be said to be embedded in Australia’s Constitution Act 1901

——and not just embedded but permanently embedded beyondanyalteration or amendment. (They

are the bedrock which underlie every country’s rules for governing— a permanent bedrock,

unchanging and unchangeable. Every country, including Australia).

E. It has been internationally recognised since 1949 (but in Australian courts only since 2017) that

1. the criminal offence of genocide is constituted by, inter alia, causing serious mental harm to a

group with the intent to destroy the group in whole orin part; and

2. this criminaloffence also includes attempted genocide, complicity in genocide and conspiracyto

commit genocide.
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F. For this next part of the argumentthe plaintiff needs to refers to the truth-telling of First Peoples

as set out in paragraph 8 ofmy Affidavit affirmed 11 October 2023.

E. Now, examining the content of the Voice Bill it is immediately apparentthat:

1. The Sovereignty of First Peoplesis still denied by Australia— one more act/Act causing serious

mental harm.

2. Not onlythat, but instead of acknowledging and recognising rights to First Peoples the Voice

Bill commits to forming a mere advisory committee of a few selected First Peoples who the

government can call on if and whenit pleases. This committee has no legally-enforceable rights

to speak to Australia and Australia has no legally-enforceable dutyto listen. So, a further denial

of First Peoples Sovereignty.

3. Not onlythat, but Australia will absorb First Peoples in a token and powerless place in the

Constitution Act with the weasel word “recognise”. So, once again, a denial of Sovereignty.

F. First Peoples analyse the Voice Bill like this:

1. It denies First Peoples Sovereignty because there isstill no treaty.

i) It doesn’t recognise any right to be listened to and have action taken.

3. It doesn’t recognise any right to treaty but just to be assimilated in racist genocidalrules for

governing.

4. Butit does “cause serious mental harm”to First Peoples “with the intent to destroy” First

Peoples “in whole or in part”.



G. This alteration to the Constitution then, when viewed throughthe lens of the three genocide

principles embedded under the Constitution Actitself (as set out in paragraph D above),

" constitutes:

1. the criminal offence of genocide— including attempted genocide, complicity in genocide and

 conspiracy to commit genocide (see paragraph E above)— by causing serious mental harm to

First Peoples with intent to destroy First Peoples (whilst claiming to do the opposite!);

2. aclear breach by Australia of its duty to prevent genocideto First Peoples; and

a denial of the right of everyoneofthe First Peoples in Australia to live free of genocide.to
a

H. Thus the Parliamenthasnolegislative powerto pass a Bill that conflicts with the genocide

principles set out in paragraph D and paragraph E above and applied in paragraph G above.

J. Further, the cohort ofAustralian citizens over the age of 18 years has no amending powerto enact

by vote a Bill/Actthat likewise conflicts with the genocide principles set out in paragraph D and

paragraph E above and applied in paragraph G above.

Part VI: [Any reasons whyanorderforcosts should not be made infavour ofthe defendant in the

event that the application is refused}

The Plaintiff is an indigent indigene.

The Plaintiff’s onlyasset is a current Health Care Card used to make an Application for Exemption

from Paying Filing and Hearing Fees.



The First Defendants has incurred no costs or out ofpocket expenses personally and continues to
enjoy an above-average salaryas a high-level officer of the Second and Third Defendants (which
entity is a self-described model litigant). |

: There is a public interest in stopping and preventing genocide and the Plaintiff, like everyone,
including the Defendants has atight and a legal duty to stop and prevent genocide, especially
genocide against First Peoples.

It is unconscionable for the Defendants to ask for costs,

Part VII: [4 list ofauthorities on which the plaintiffrelies, identifying the paragraphsat which the
relevantpassages appear|

Thorpe v Commonwealth ofAustralia [No. 3][1997] HCA 21 at 21

Nulyarimma,/Coe/Craigie/Thorpe/Trevorrow/Watson/Buzzaccott [1998] ACTSC 136 at 136

Thorpe v Kennett [1999] VSC 442 at 442

Part VIII: [The particular constitutionalProvisions, statutes and statutory provisions applicable to
the questions the subject ofthe application set out verbatim—attached as an annexure.|

Dated 11th October 2023

Se ennenetssandsencawes Robert Thorpe



To:

Tom Rogers, Electoral Commissioner

First Defendant

(Legal Rep Australian Government Solicitor)

Australian Electoral Commission

Second Defendant

* (Legal Rep Australian Government Solicitor)

Commonwealth ofAustralia

Third Defendant.

(Legal Rep Australian Government Solicitor)

Australian GovernmentSolicitor

Level 34, 600 Bourke St

* Melbourne VIC 3000

TAKE NOTICE:Before taking any step in the proceeding you must, within 14 DAYS from service
of this application enter an appearance and serve a copy ontheplaintiff.

The plaintiff is self-represented.

 



ANNEXURE

to application of Robert Thorpe,

Thorpe v Rogers, 11 October 2022

PLAINTIFF’S LEGISLATIVE PROVISION

 

INDEX

Criminal Code Act 19995 Schedule— The Criminal Code.

1. Section 268.3 Genocide by killing

2. Section 268.4 Genocide by causingserious bodil

3. Section 268.5 Genocide by deliberately inflicting conditionsoflife
calculated to bring about physical destruction

y or mental harm

4. Section 268.6 Genocide by imposing measures intended to prevent births

>. Section 268.7 Genocide byforcibly transferring children
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268.3 Genocide bykilling

A person (the perpetrator ) commits an offenceif:

(a) the perpetrator causes the death of one or More persons; and

(b) the personor persons belong to a particular national, ethnical, racial orreligiousgroup; and

(c) the perpetrator intends to destroy, in whole orin part, that national, ethnical, racialor religious group, as such.

Penalty: Imprisonmentforlife.

268.4 Genocide by causing serious bodily or mental harm

(1) A person (the perpetrator ) commits an offence if:

(a) the perpetrator causesserious bodi] y or mental harm to one or more persons: and

(b) the person or persons belong to a particular national, ethnical, racial or relj giousgroup; and |

(Cc) the perpetrator intends to destroy, in wholeor in part, that national, ethnical, racialor religious group,as such. |

Penalty: Imprisonmentforlife.

(2) In subsection (1):

"causes serious bodily or mental harm"jncludes, butis not restricted to, commits acts of torture,rape, sexual violence or inhuman or degrading treatment.

268.5 Genocide by deliberately inflicting conditions oflife calculated to bring about physicaldestruction

(1) A person (the perpetrator ) commits an offenceif:
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(a) the perpetrator inflicts certain conditions of life upon one or more persons; and

(b) the person or persons belong to a particular national, ethnical, racial orreligiousgroup; and

(c) the perpetrator intends to destroy, in whole orin part, that national, ethnical, racialor religious group, as such; and
|

(d) the conditionsoflife are intended to bring about the physical destruction of thatgroup, in whole orin part.

Penalty: Imprisonmentforlife.

(2) In subsection (1):

"conditionsof life" includes, but is not restricted to, intentional deprivation of resourcesindispensable for survival, such as deprivation of food or medical services, or systematic expulsionfrom homes.

268.6 Genocide by imposing measures intended to prevent births

A person (the perpetrator ) commits an offenceif:

(a) the perpetrator imposes certain measures upon one or more persons: and

(b) the person or persons belong to a particular national, ethnical, racial or religiousgroup; and

(c) the perpetrator intends to destroy, in whole or in part, that national, ethnical, racialor religious group, as such: and

(d) the measures imposed are intendedto prevent births within that group.

Penalty: Imprisonmentforlife.

268.7 Genocide by forcibly transferring children

(1) A person (the perpetrator ) commits an offence if:

(a) the perpetrator forcib] y transfers one or more persons; and

(b) the person or persons belongto a particular national, ethnical, racial or religiousgroup; and



 

12
(c) the perpetrator intends to destroy, in whole or in part, that national, ethnical] , racialor religious group, as such: and

(d) the transfer is from that group to anothernational, ethnical, racial or religiousgroup; and

(e) the personor persons are underthe age of 18 years; and

(f) the perpetrator knows that, or is reckless as to whether, the person or persons areunderthat age.
|

Penalty: Imprisonmentforlife.

(2) In subsection (1):

‘forcibly transfers one or more persons”includes transfers one or more persons:

(a) by threat of force or coercion (such as that caused by fear of violence, duress,detention, psychological oppression or abuse of power) against the personor persons or againstanother person; or

(b) by taking advantage of a coercive environment.


